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Federal Acquisition Regulation 33.205

Neutral person, as used in this sub-
part, means an impartial third party,
who serves as a mediator, fact finder,
or arbitrator, or otherwise functions to
assist the parties to resolve the issues
in controversy. A neutral person may
be a permanent or temporary officer or
employee of the Federal Government
or any other individual who is accept-
able to the parties. A neutral person
shall have no official, financial, or per-
sonal conflict of interest with respect
to the issues in controversy, unless
such interest is fully disclosed in writ-
ing to all parties and all parties agree
that the neutral person may serve (5
U.S.C. 583).

[48 FR 42349, Sept. 19, 1983. Redesignated and
amended at 50 FR 2270, Jan. 15, 1985; 56 FR
67417, Dec. 30, 1991; 59 FR 11381, Mar. 10, 1994;
60 FR 48230, Sept. 18, 1995]

33.202 Contract Disputes Act of 1978.
The Contract Disputes Act of 1978, as

amended (41 U.S.C. 601–613) (the Act),
establishes procedures and require-
ments for asserting and resolving
claims subject to the Act. In addition,
the Act provides for: (a) the payment of
interest on contractor claims; (b) cer-
tification of contractor claims; and (c)
a civil penalty for contractor claims
that are fraudulent or based on a mis-
representation of fact.

[56 FR 67417, Dec. 30, 1991, as amended at 59
FR 11381, Mar. 10, 1994]

33.203 Applicability.
(a) Except as specified in paragraph

(b) below, this part applies to any ex-
press or implied contract covered by
the Federal Acquisition Regulation.

(b) This subpart does not apply to
any contract with (1) a foreign govern-
ment or agency of that government, or
(2) an international organization or a
subsidiary body of that organization, if
the agency head determines that the
application of the Act to the contract
would not be in the public interest.

(c) This part applies to all disputes
with respect to contracting officer de-
cisions on matters arising under or re-
lating to a contract. Agency Boards of
Contract Appeals (BCA’s) authorized
under the Act continue to have all of
the authority they possessed before the
Act with respect to disputes arising
under a contract, as well as authority

to decide disputes relating to a con-
tract. The clause at 52.233–1, Disputes,
recognizes the all disputes authority es-
tablished by the Act and states certain
requirements and limitations of the
Act for the guidance of contractors and
contracting agencies. The clause is not
intended to affect the rights and obli-
gations of the parties as provided by
the Act or to constrain the authority
of the statutory agency BCA’s in the
handling and deciding of contractor ap-
peals under the Act.

[48 FR 42349, Sept. 19, 1983. Redesignated and
amended at 50 FR 2270, Jan. 15, 1985]

33.204 Policy.

The Government’s policy is to try to
resolve all contractual issues in con-
troversy by mutual agreement at the
contracting officer’s level. Reasonable
efforts should be made to resolve con-
troversies prior to the submission of a
claim. Agencies are encouraged to use
ADR procedures to the maximum ex-
tent practicable. Certain factors, how-
ever, may make the use of ADR inap-
propriate (see 5 U.S.C. 572(b)). Except
for arbitration conducted pursuant to
the Administrative Dispute Resolution
Act (ADRA), Public Law 100–522, agen-
cies have authority which is separate
from that provided by the ADRA to use
ADR procedures to resolve issues in
controversy. Agencies may also elect
to proceed under the authority and re-
quirements of the ADRA.

[59 FR 11381, Mar. 10, 1994]

33.205 Relationship of the Act to Pub.
L. 85–804.

(a) Requests for relief under Pub. L.
85–804 (50 U.S.C. 1431–1435) are not
claims within the Contract Disputes
Act of 1978 or the Disputes clause at
52.233–1, Disputes, and shall be proc-
essed under part 50, Extraordinary Con-
tractual Actions. However, relief for-
merly available only under Pub. L. 85–
804; i.e., legal entitlement to rescission
or reformation for mutual mistake, is
now available within the authority of
the contracting officer under the Con-
tract Disputes Act of 1978 and the Dis-
putes clause. In case of a question
whether the contracting officer has au-
thority to settle or decide specific
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types of claims, the contracting officer
should seek legal advice.

(b) A contractor’s allegation that it
is entitled to rescission or reformation
of its contract in order to correct or
mitigate the effect of a mistake shall
be treated as a claim under the Act. A
contract may be reformed or rescinded
by the contracting officer if the con-
tractor would be entitled to such rem-
edy or relief under the law of Federal
contracts. Due to the complex legal
issues likely to be associated with alle-
gations of legal entitlement, contract-
ing officers shall make written deci-
sions, prepared with the advice and as-
sistance of legal counsel, either grant-
ing or denying relief in whole or in
part.

(c) A claim that is either denied or
not approved in its entirety under
paragraph (b) above may be cognizable
as a request for relief under Pub. L. 85–
804 as implemented by part 50. How-
ever, the claim must first be submitted
to the contracting officer for consider-
ation under the Contract Disputes Act
of 1978 because the claim is not cog-
nizable under Public Law 85–804, as im-
plemented by part 50, unless other
legal authority in the agency con-
cerned is determined to be lacking or
inadequate.

33.206 Initiation of a claim.
(a) Contractor claims shall be sub-

mitted, in writing, to the contracting
officer for a decision within 6 years
after accrual of a claim, unless the con-
tracting parties agreed to a shorter
time period. This 6-year time period
does not apply to contracts awarded
prior to October 1, 1995. The contract-
ing officer shall document the contract
file with evidence of the date of receipt
of any submission from the contractor
deemed to be a claim by the contract-
ing officer.

(b) The contracting officer shall issue
a written decision on any Government
claim initiated against a contractor
within 6 years after accrual of the
claim, unless the contracting parties
agreed to a shorter time period. The 6-
year period shall not apply to con-
tracts awarded prior to October 1, 1995,
or to a Government claim based on a
contractor claim involving fraud.

[60 FR 48230, Sept. 18, 1995]

33.207 Contractor certification.

(a) Contractors shall provide the cer-
tification specified in 33.207(c) when
submitting any claim—

(1) Exceeding $100,000; or
(2) Regardless of the amount claimed

when using—
(i) Arbitration conducted pursuant to

5 U.S.C. 575–580; or
(ii) Any other ADR technique that

the agency elects to handle in accord-
ance with the ADRA.

(b) The certification requirement
does not apply to issues in controversy
that have not been submitted as all or
part of a claim.

(c) The certification shall state as
follows:

I certify that the claim is made in good
faith; that the supporting data are accurate
and complete to the best of my knowledge
and belief; that the amount requested accu-
rately reflects the contract adjustment for
which the contractor believes the Govern-
ment is liable; and that I am duly authorized
to certify the claim on behalf of the contrac-
tor.

(d) The aggregate amount of both in-
creased and decreased costs shall be
used in determining when the dollar
thresholds requiring certification are
met (see example in 15.403–4(a)(1)(iii)
regarding cost or pricing data).

(e) The certification may be executed
by any person duly authorized to bind
the contractor with respect to the
claim.

(f) A defective certification shall not
deprive a court or an agency BCA of ju-
risdiction over that claim. Prior to the
entry of a final judgment by a court or
a decision by an agency BCA, however,
the court or agency BCA shall require
a defective certification to be cor-
rected.

[59 FR 11381, Mar. 10, 1994, as amended at 60
FR 48218, 48230, Sept. 18, 1995; 62 FR 51271,
Sept. 30, 1997]

33.208 Interest on claims.

(a) The Government shall pay inter-
est on a contractor’s claim on the
amount found due and unpaid from the
date that—

(1) The contracting officer receives
the claim (certified if required by
33.207(a)); or
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